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1. What is international humanitarian law (IHL)?

IHL is a branch of international public law. It is applicable during armed conflicts. Contrary to other bodies of law there is no possibility to derogate from IHL provisions. The aim of IHL is to ensure protection for those who do not or no longer participate in hostilities, and to regulate the methods and means of combat.

2. Historical aspects

The codification of IHL began in the 19th century but rules applicable in conflict situations have existed throughout history and in different cultural settings. In ancient China, Sun Tzu, already commanded in the 4th century BC that one should attack the enemy armies but not cities. Both in ancient India and Greece prohibitions to use certain cruel weapons had been introduced. And in the Islamic world, Caliph Abu Bakr commanded that women, children and the old were not to be killed.

Codification of IHL began with the so-called "Lieber Code" of 1863, which was introduced to regulate warfare during the American civil war. Yet the "Lieber Code" was not an international treaty. It was a American military code compulsory for American forces only.

Several Conventions flowed from the Hague conferences of 1899 and 1907, most noteworthy the 4th Hague Convention of 1907 with its annexed regulations.

Following the two world wars states found it necessary to elaborate detailed provisions aiming at protecting those who do not or no longer participate in combat operations. In 1949 states agreed in Geneva on four conventions. For the first time codified IHL extended to situations of non-international armed conflict and not just to armed conflicts between states. Finally in 1977, two additional Protocols, the first applicable in international armed conflicts, the second in non-international armed conflicts, were signed.

3. When does IHL apply?

IHL applies in situations of armed conflict, both international and non-international in character.

An international armed conflict exists whenever there is a dispute opposing two or more states and which involves the use of armed forces (Art. 2 Common to the four Geneva Conventions). The intensity, the motive, or the duration of the fight does not matter. Additional Protocol 1 extends the definition of international armed conflict to situations where people fight against colonial domination, alien occupation, or racist regimes.

The rules applicable in non-international armed conflict are much less elaborate. Moreover, there is no clear definition. In Prosecutor v Tadic (1995) the appeals chamber specified that for a non-international armed conflict to exist there must be "protracted violence". The ICRC commentary to the Geneva Conventions suggests that that groups involved in fighting must be organised and that the intensity of the combat must go beyond sporadic or isolated acts of violence.

4. Combatants/Prisonners of War

The concept of combatant and prisoner of war (POW) does only apply during international armed conflicts. The status of combatant automatically implies entitlement to POW status when captured. POWs may not be prosecuted for the mere fact of participating in war efforts. They may however be prosecuted for violations of IHL. POWs benefit from the detailed provisions codified in the third Geneva Convention of 1949.

During non-international armed conflict, IHL does not provide any status. It simply distinguishes between those who participate in hostilities and those who do not. The latter may not be attacked. But anybody detained may be prosecuted for participating in hostilities.

5. The conduct of hostilities

Although the overwhelming part of codified law with respect to the conduct of hostilities applies in situations of international armed conflict, the fundamental principles of that part of IHL are of customary nature covering also situations of non-international armed conflict. Hence the requirement to distinguish strictly between civilians and fighters, that an attackmust be proportionate to the anticipated military gains, and that precautions should be taken before launching an attack, apply to both international and non-international armed conflicts.

6. The mandate of the lCRC

The mandate of the ICRC is based on two different sources, namely IHL and the statutes of the International Red Cross and Red Crescent Movement.

In case of an international armed conflict the ICRC has the explicit mandate to visit prisoners of war and civil internees (Art. 126 of the 3rd Geneva Convention, Art. 143 of the 4th Geneva Convention). It furthermore has the right, embodied in IHL, to offer its services for other humanitarian activities.

In non-international armed conflicts, the ICRC may offer its services (Art. 3 common to the four Geneva Conventions).

In situations that do not amount to an armed conflict, the ICRC may take humanitarian initiatives based on article 5 of the statutes of the International Red Cross and Red Crescent Movement.

