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Introduction
With the establishment of the World Trade Organization the former GATT changed dramatically: A new dispute settlement system based on the rule of law replaced the former arbitration process under GATT. This new emphasis on law is one of the reasons for the high expectations the WTO is facing today. 

The WTO has been heavily criticized by namely NGOs for too narrowly concentrating on trade issues. The main points raised by critics are:

First, the WTO does not consider other legitimate public interests outside the realm of free trade. Prominent examples are environmental law and human rights. I mention the Tuna/Dolphin and the Shrimp/Turtle cases. 

Second, civil society organisations are challenging their exclusion from dispute settlement procedures and negotiations. Again, it is argued that the participation of NGOs could serve as a tool to bring in other concerns such as the protection of the environment or labour standards.

My brief presentation will focus on the process by which norms of public international law can be or should be applied in the WTO. After this conceptual remarks I would like to address the role civil society organisations play in this process and give you some concrete examples.

1 How can public international law enter the WTO?

From a theoretical point of view, public international law can enter the WTO by several ways: By means of interpreting WTO law in the light of existent international law or by invoking other international law obligations directly.

A Interpretation of WTO law in the light of existing international law

The WTO regime comprises highly specific trade rules. Therefore, it could be argued that it is what lawyers call a self-contained regime, i.e. a set of rules that are so specific that the general provisions of international law are not applicable. As a consequence, a provision of the GATT, for example the human life and health exception in Article XX (b), would be interpreted in the light of its meaning in 1948. Yet, such an interpretation would be in contrast to Article 31 of the Vienna Convention on the Law of Treaties. This provision declares the subsequent practice and subsequent relevant agreements between the parties as well as any relevant rules of international law as sources of treaty interpretation. 

In its very first report, the Appellate Body brought ideas of the WTO being a self-contained regime to an end by stating that the WTO system cannot be construed in “clinical isolation” of the widespread sources of public international law
. Two years later, the Appellate Body held for the first time that the Vienna Convention is the key to finding additional sources for the interpretation of the GATT. In US – Shrimp/Turtle
 it found that the exception in Article XX (g) (“conservation of exhaustible natural resources”) had evolved since the drafting of the GATT and, given the developments in international law and policy, would now encompass the protection of living species. 

To develop this approach a step further, a Panel recently employed rules and principles of customary international law to fill unintended gaps in the WTO agreements
. 

Most recently, there have been several cases where the Appellate Body referred to the general rules on state responsibility as they are contained in the International Law Commission’s Draft
.

In sum, interpreting WTO law with reference to existing international law reflects a principle already contained in the Vienna Convention. As we have seen in the US – Shrimp/Turtle or the EU – Asbestos case, such an interpretation may lead to the consideration of environmental or labour standards provisions by dispute settlement organs. Yet, this does not mean that a panel or the Appellate Body would actually apply these provisions or interpret them autonomously. What it means is that the dispute settlement bodies refer to the practice of the competent organs outside the WTO. As we will see, this is of particular importance with regard to labour standards.

B Invoking Labour standards and environmental provisions 

1 Exceptions of Article XX GATT

If one were to study the “infiltration” of trade law with norms of environmental law, the general principles of international law and labour standards, the first “encounter” would most likely be Article XX of the GATT. If a country’s measures are found to be in violation of the GATT they can still be justified under Article XX. In order to do so, the measures must fit under one of the specific headings in Article XX. For example, for measures related to labour standards, the exception of public morals, prison labour or human life and health in Article XX (a), (e) and (b) could be invoked. If the measures fall under one of these provisions they still have to be necessary and proportional.

In addition, the scheme in question has to applied so as not to create arbitrary or unjustified discrimination; in other words, it has to comply with the chapeau of Article XX.
 .

One of the most difficult aspects is the question of extraterritorial effects of measures under Article XX. According to the jurisprudence of the dispute settlement organs it is not quite clear whether a member state can invoke Article XX in order to for example protect the health of workers in another country or fight child labour abroad. In the two unadopted decisions on Tuna/Dolphin panels reached different conclusions, rejecting extrajurisdictional application of measures protecting dolphins in the first decision, and declaring these measures as covered by Article XX in the second. Four years later, the Appellate Body in US – Shrimp/Turtle avoided discussing the delicate question altogether by merely stating that there was a sufficient nexus between the endangered migratory turtles and the United States to justify measures under Article XX (g). 

While exceptions based on Article XX (g) can be based on “hard” facts such as scientific evidence, international conventions etc., arguing a case under Article XX (a) public morals would be more challenging. Although there is ample legal evidence that for example the worst forms of child labour would be covered by this provision, given recent developments within the ILO framework and the UN Convention on the rights of the child, for political reasons it seems unlikely at this time that a member state will invoke public morals to justify trade measures. 

2 Establishment of GSP measures

Both the European Union and the United States have established General Systems of Preferences (GSP) that provide market access on a preferential basis to developing countries. For gaining such preferential access several conditions have to be met, inter alia countries have to comply with labour standards.

The European Community just adopted a new definition of which labour rights qualify for additional preferences. By explicitly referring to the ILO Conventions mentioned in the ILO Declaration on Fundamental Principles and Rights at Work, the European Community confirms the universal character of the core labour standards. As a result, the scope of labour rights addressed by the GSP will significantly increase. In addition, under the new regulation, general GSP benefits can be fully or partially withdrawn if a country is found to seriously and systematically to violate the freedom of association, the right to collective bargaining or the principle of non-discrimination or use of child labour
.

An example is Burma: Following an investigation into allegations by European trade union organisations of forced labour in Myanmar, the country’s access to the GSP was removed in 1997
. 

Similarly, the US trade act makes the status of a privileged trading partner conditional on, inter alia,

“...taking steps to afford internationally recognized worker rights to workers in the country (including any designated zone in that country).”

The reference to worker rights was included in 1984 under the Generalized System of Preferences (GSP) Renewal Act
.
While the GSP system has generally been viewed as compatible with WTO law, especially under Part IV of the GATT and the Enabling Clause, several developing countries are currently challenging the US system in the WTO
. In general, GSP is an exception to the most favoured nation treatment principle in Article I of the GATT. In 1979, the Enabling Clause was introduced to allow positive discrimination in favour of developing countries. A Resolution 21(II) adopted by UNCTAD in New Delhi in 1968 characterized GSP as a “non-reciprocal and non-discriminatory generalized system of preferences in favour of developing countries”. This definition implied that differences of treatment between developing countries cannot be established and that the system should benefit them all and be based on objective criteria. Yet, in reality, concessions under GSP are unilateral and voluntary. The country that applies a GSP system has great freedom in its design and, as we have seen, establishes differences according to different criteria, such as the competitive relationship of the products, relative development level of the beneficiaries etc. This is precisely what several developing countries led by India and Thailand are now challenging.

3 Invoking human rights obligations

Are there other ways to address labour rights or environmental standards in trade related procedures? Mauritius recently invoked the right to food as it is enshrined in the International Covenant on Economic, Social and Cultural Rights in the context of the issues of food security and non-trade concerns for developing countries. Mauritius has argued that Article 20 and the Preamble of the Agreement on Agriculture require that non-trade concerns should be taken into account in the continuation of reform process and that such non-trade concerns include the developing countries' right to food. In Mauritius’s view, the government has a clear legal obligation to promote the right to food; yet the international conventions leave the choice of an appropriate policy instruments to the state. Therefore, the instruments provided by WTO law should be used to achieve this goal
. 

2 The role of civil society organisations

As we have seen there are several ways of introducing non trade-related concerns into the WTO. Yet, the question remains what role civil society organisations can and should play.

A Brining in their expertise

First, NGOs could bring in their expertise by advising a party to a dispute before the WTO. In such a case, a government will include the brief of the NGO in its own submission, thus making it an official document of the dispute settlement process. 

Panels are required by the rules on dispute settlement to 

"...make an objective assessment of the matter before it, including an objective assessment of the facts of the case... 
"

According to the jurisprudence of the Appellate Body
 this includes the authority to receive amicus curiae briefs. i.e. submissions from bystanders such as civil society organisations. An example are the briefs submitted by CIEL in the EU – Asbestos case.

Because the procedure before the Appellate Body only deals with legal questions and not with factual issues
, the situation is slightly different at this level: The Appellate Body at several occasions confirmed that it is allowed to consider amicus briefs and adopt procedural rules with regard to amicus briefs. Yet, such briefs must focus on legal questions not factual issues. In addition, it would – in theory – be possible that amici would testify and were questioned by the Appellate Body during the proceedings. Still, the DSU does not give them standing and they would have to be excluded from the rest of the oral proceedings. 

B Participation in dispute settlement

Only states can become members of the WTO and only states can be parties to a dispute. Therefore, NGOs do not have “standing” in dispute settlement procedures. In particular there are not third parties. Unlike in some domestic settings, for example in Switzerland, there is not instrument in WTO law that would allow civil society organisations to represent public goods or global commons, thus becoming a party to the dispute.

C Participation in negotiations

Often overlooked but nevertheless of increasing importance is the role civil society organisations could play in negotiations and assessment procedures. There are several stages where NGOs could bring in non trade-related issues, and given the limited time I would just like to mention two examples: 

First, before negotiations start there is usually a broad consultation going on within the member states. Here, for example environmental concerns can be raised. Since such consultations often focus on professional organisations such as for instance the telecommunications industry association it seems important for NGOs to establish contact with them.

Second, under the General Agreement on Trade in Services (GATS) an assessment of services has to be conducted
. WTO members and the secretariat also need to assess whether the GATS has achieved its broader goals, namely those set out in the Preamble of both the GATS and the WTO Agreement. As part of the multilateral trading system, the GATS aims to promote development, to raise the standard of living and allow for the optimal use of the world's resources in accordance with the objective of sustainable development. Since the GATS does not provide a methodology or clearly defined criteria members need to identify relevant social, economic and environmental indicators  and to analyse whether the GATS has had an impact on these indicators. NGOs with their expert knowledge could contribute in developing such tools. This is of particular relevance with regard to the assessment of sustainability. The discussion on these issues is still in its infancy; yet there are promising signs for a fruitful cooperation between state and non-state actors.

3 Conclusion
Let me finish with a quote from the ILO director general Juan Somavia made during a lecture he gave for World Bank staff: 

“In any of the things we do, the final question is: Are we helping to better the life of individual men, women, and children? And that’s the bottom line. The rest are bureaucratic stories within institutions that, as I say seen from outside of the institutions, look pretty ridiculous.”

Juan Somavia, Director-General, ILO

Thank you for your attention.
* 	Director of Legal Research, World Trade Institute, University of Berne; Senior Lecturer University of Zurich and University of Berne. 
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