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In this presentation I will outline the basic notion of universal jurisdiction, giving some examples of how it is being implemented for certain crimes under international law. I will briefly mention some of the obstacles, particularly those constituted by the immunities, and give some suggestions for action based on Amnesty International's experience.

Universal jurisdiction as a key component of the international system of justice

Under the principle of universal jurisdiction, a state is allowed, or even required, to bring to justice people suspected of certain crimes regardless of where and when these were committed, regardless of the nationality of the suspect or the victim, and irrespective of whether there is any link to the state.

Universal jurisdiction applies to crimes including the most serious crimes under international law, such as genocide, war crimes, crimes against humanity, torture, extra judicial executions and "disappearances". The primary responsibility for punishing them remains with the state where the crimes were committed (the territorial state). Ideally, this is where these crimes should be prosecuted, as this is where usually one will find most of the evidence as well as the accused and the victims. However, in many cases the territorial state is unable or unwilling to act, and in these circumstances other states should take action.

Universal jurisdiction is thus a key component of the international system of justice, which also includes the International Criminal Court (ICC) and other international tribunals. Universal jurisdiction is actually the strongest mechanism intended to complement national justice systems. In some cases it may even stimulate action by the national courts, such as in the case of General Augusto Pinochet.

One important rationale for universal jurisdiction over crimes under international law is that such crimes are so grave that they attack fundamental legal and moral values shared by the international community. In some cases they also threaten international peace and security. As such, every state has an interest in ensuring that such crimes are punished.

Universal jurisdiction in practice

In a recent worldwide study, Amnesty International found that some 125 states have laws providing for universal jurisdiction over conduct amounting to at least one of the crimes under international law. However, no state has universal jurisdiction for all the crimes and many of the existing laws are flawed. Also, since the Second World War, some 15 states have exercised universal jurisdiction for such crimes, or arrested people with a view to extraditing them to another state that will prosecute them. These states include Australia, Austria, Belgium, Canada, Denmark, France, Germany, Israel, Mexico, Netherlands, Senegal, Spain, Switzerland, the United Kingdom, the United States of America.

This is the situation with regard to universal jurisdiction for genocide, war crimes and crimes against humanity.

Genocide: as defined in the 1948 Genocide Convention, genocide involves certain acts such as killing members of a national, ethnical, racial or religious group, committed with intent to destroy, in whole or in part, that group. It is beyond doubt that every state, whether party to the Genocide Convention or not, is permitted to exercise universal jurisdiction over persons suspected of genocide. There is also support for the view that states are required to exercise such jurisdiction when suspects of genocide are found in territory under their control, unless they hand them over to another state willing to prosecute them, or to an international court. More than 130 states have ratified the Genocide Convention, and approximately 70 have legislation which would permit their courts to exercise jurisdiction over at least some of the acts constituting genocide. States that have taken action in this respect include Germany, Israel, Mexico and Spain.

War crimes: these are violations of international humanitarian law committed in international or non-international armed conflict. The 1949 Geneva Conventions enjoy virtual universal ratification, but about a dozen states since the end of the Second World War have exercised universal jurisdiction over war crimes. They include Australia, Austria, Belgium, Canada, Denmark, France, Germany, Israel, Switzerland, the United Kingdom and the United States of America.

Crimes against humanity: the most comprehensive and internationally recognized definition of these crimes is found in the Rome Statute of the ICC. They include acts committed as part of a widespread or systematic pattern, pursuant to a state or organizational policy. The acts include murder, deportation, torture, rape, arbitrary imprisonment, "disappearances", persecution and the crime of apartheid. Almost 100 states have legislation which would permit their courts to exercise universal jurisdiction over at least some conduct which could amount to crimes against humanity in time of peace. Since the Second World War national courts have taken action in this respect in a dozen of states, including Austria, Belgium, Canada, Germany, Israel, Mexico, Netherlands, Paraguay, Senegal, Spain, the United Kingdom and the United States of America.

Obstacles to a full exercise of universal jurisdiction: the shield of immunities

There are some obvious obstacles to the implementation of the principle of universal jurisdiction. They include political interference for various reasons, particularly fear of disrupting diplomatic relations or destabilizing post-conflict arrangements. There are objective difficulties in getting evidence and judicial cooperation from other states necessary to mount a prosecution. There is also considerable lack of knowledge and training among judges and lawyers about international law in this area, a key factor that has contributed to the extremely limited use of this principle since the Second World War. More outlandish arguments against universal jurisdiction have included the fear of politically-motivated prosecutions -- not seen in practice -- and the risk that states would compete for the same case -- even more remote a possibility. However, perhaps the single most serious obstacle is constituted by the regime of immunities which still shields many alleged perpetrators.

Immunity from legal action is a privilege that has existed for centuries for state officials, especially when operating abroad. However, since the Second World War there has been increasing recognition that there should be no immunity for crimes as abominable as crimes under international law. This is expressly or implicitly provided for in the Genocide Convention, the Geneva Conventions, the Convention against Torture and in the statutes of the existing international tribunals, including the ICC. However, judges in national courts, and even regrettably at the International Court of Justice (ICJ), are lagging behind international law in their understanding of immunity, while generally recognizing the principle of universal jurisdiction.

In the case against Pinochet during his arrest in the United Kingdom between 1998 and 2000, the House of Lords ruled that he did not have immunity as a former head of state, but expressed the view that he would have enjoyed it had he still been in office. In the case of the Democratic Republic of Congo (DRC) against Belgium, the ICJ similarly ruled this year that, under customary international law, the incumbent DRC Foreign Minister could not be subject to an arrest warrant issued by a national foreign court while he was in office.

The paradox of course is that it is precisely people who are in office covering such positions of authority who are more likely to commit such crimes. It is a matter of time before this is properly recognized, but it will require effort on the part of many.

What can be done to develop universal jurisdiction?

Amnesty International has been engaged for two years now in a worldwide campaign to lobby all governments to ensure that appropriate legislation is in place and implemented to exercise of universal jurisdiction. To assist governments in this respect, we have issued our 14 Principles on the Effective Exercise of Universal Jurisdiction.

Our recommendations include ensuring that national legislation is in line with relevant international treaties, and that it affords no immunity to suspects of serious crimes under international law; that universal jurisdiction is implemented in proceedings and with punishments consistent with international human rights law; and that governments refrain from political interference with the judiciary, pay due attention to the interest of the victims and provide effective training to judges and lawyers.

Universal jurisdiction is essential to the worldwide effort to end impunity for the worst crimes known to humanity. In exercising it, states will ensure that their territory cannot be used as a safe haven for those responsible for these crimes, and we would be moving ever closer to having -- in the words of Judge Bartle in the Pinochet case in October 1998 -- "one law for one world".
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