Similarities and differences between Humanitarian Law and Human Rights Law

Consequences on the action of NGOs

1. Both international law subjects. All IHL treaties are international in scope, HR treaties can be international or regional.


Human rights organisations need to take into account regional variations, in particular the fact the European and Latin American HR treaties provide for international Courts with binding decisions, which is not found in the UN system.

2. IHL applies during armed conflict situations and those of occupation. Applicability outside such situations concerns teaching, training, and legislative implementation (applies at all times) and follow-up of violations (after the conflict). Human rights law applies at all times, but certain derogations are possible, subject to a number of conditions, during times of emergency (see in particular, UN HR Committee General Comment no.29).

3. Both sets of law protect persons against arbitrary and unnecessary cruel treatment.

But NB difference in origin, reasoning and approach.

IHL = balance between military necessity and humanity. Developed through practice and then through treaty law; contains a very large number of detailed rules that reflect the balance.

HR = articulated as rights, and then balance between individuals and State created through limitation clauses and derogation possibilities. Treaty rules brief: detail developed through case-law and interpretation by treaty implementation bodies.

4. IHL divided into two main areas: law on the conduct of hostilities and law for the protection of victims.

Law on the protection of victims (mostly in four Geneva Conventions 1949): decent treatment to be given to persons in the power of the adversary i.e. those who surrender, captured civilians, captured soldiers, sick and wounded and others unable to defend themselves. Prohibition of murder, torture etc., right to fair trial, family ties to be protected as far as possible, medical treatment and humanitarian assistance to be given…


On average, easier to evaluate if there is a violation than the conduct of hostilities. Law also more similar to human rights law in content and effect. Law also provides for humanitarian aid, which enables NGOs to be proactive, but NB practical problems relating to permission to work, security and co-ordination with  others.

Law on the conduct of hostilities (mostly in 1977 Additional Protocol I, some in Protocol II and various weapons treaties): gives a lot of leeway to military needs. Main restrictions are prohibitions on deliberately targeting civilians and objects that do not help the military aim of the adversary, limiting as far a possible incidental damage  and prohibitions and restrictions on the use of certain weapons. 


Difficulty for NGOs is precise information and military evaluation - to be addressed with a great degree of caution.

5.Specific problem areas in IHL and HR

There is less treaty law applicable in non-international armed conflicts than in international. This is not relevant to human rights law, although issues relating to prisoner-of-war status will affect the application of judicial guarantees to captured persons.

HR law traditionally divided into civil and political rights (CPR), and economic social and cultural rights (ESCR) (also a third category: group rights). ESCR taken less seriously and use of them requires precise knowledge of how they have been interpreted by the UN Committee for ESCR. There is no such problem for IHL, many provisions of which are ESCR in nature (provision of food, shelter, medical care).

6. Implementation

Both IHL and HR require national implementation measures to make them reality i.e. legislation, training and publicity. For IHL, both require to some degree training  of the military and the legal profession, but obviously more attention needs to be given to the military for IHL and to the legal profession for HR. In addition, both need to be generally known in outline by the general public and all persons in authority or influence. 

All NGOs can have a role in this regard, depending on their specific area of expertise.

Diplomatic action: this is particularly relevant when there is the threat or existence of violations (Art.1 Geneva Conventions provides that States must ensure respect). 

Apart from diplomatic representations based on self-interest, NGOs can help create political will to do

Treaty implementation systems: human rights law implementation relies primarily on report writing, questioning of States by treaty-implementation bodies, and decisions by judicial or quasi-judicial bodies on specific cases. This is slow, but very concrete and constructive. 

NGOs can contribute by providing information to the treaty-implementation bodies in relation to a State that is due to be examined, and legal NGOs can help bring cases. Some direct supervision has now begun to prevent torture and other ill-treatment in centres of detention (European CPT, draft UN CAT system). 

IHL does not have systems like those of HR. There is an international fact-finding commission which has not been used. A supervisory mechanism exists in that the ICRC has access to prisoners of war (since 1929) and interned civilians (since 1949) in international armed conflicts (including occupation). The ICRC may also offer to visit places of detention in non-international armed conflicts and other situations of violence. This is done very widely. 


NGOs can publicly denounce facts: the difficulty will be the need for access to information and accuracy (more acute for IHL than HR).

International crimes: the ICC has jurisdiction to hear cases of crimes against humanity and genocide (which do not need to occur in armed conflict situations). The other main category is war crimes. States are required to do this nationally, and there is universal jurisdiction for serious war crimes (grave breaches)i.e. the suspect does not need to be a national nor the crime committed there. The ICC has jurisdiction over most war crimes. 


Providing information to legal organisations that follow up such cases could be useful (NB quality required and witness availability). Also, providing public pressure to follow up such cases can create political will.

7. Complementarity and cooperation (the subject of a completed ICRC 4-year project).

It is best that each organisation does what it knows well and what fits well into its mission, in a way that does not contradict the valid work of others. There are roughly three types of reactions to violations or problematic situations:


Denunciation (e.g. Amnesty International, Human Rights Watch) i.e. collecting facts, publicly complaining about them and publicly asking for specific action. This is most important for trying to put a stop to on-going abuses.


Persuasion (e.g. ICRC, ICJ, APT etc ); trying to make the authorities and other relevant actors act in conformity with human rights law or IHL through a variety of means e.g. training projects in countries, writing to governments,  influencing conferences through information and lobbying. This is most important for long-term society-building.


Substitution (e.g. Oxfam, Medecins sans frontières, ICRC) i.e. actually undertaking what the government should normally do e.g. feeding people, vaccinating them etc (ideally this should be limited to emergency short-term needs).

All these methods of reaction are valid and it is totally appropriate to find two or three of them being applied at the same time - it depends on the situation. It is best to coordinate work to ensure that not all are trying to do the same thing and then other issues or countries are neglected. It is also best that each concentrate on its strengths, whilst being aware of what the others are doing and how. For specific single reforms, coalitions can be very effective e.g. those for the ban of anti-personnel landmines, and for the International Criminal Court. Excellent co-ordination and accuracy are essential.
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