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SUMMARY

Thank you Clarissa.

Ladies and gentlemen

Introduction


I have just come back from Peru where I organized a seminar for the sub-region on “Human rights, development and the Andean Community”.  For the first time in a seminar organized by the Office, we included a section on “human rights and trade”.  Every morning, as I caught the bus from my hotel to the workshop, I passed graffiti on a building that said “stop privatization – our water’s not for sale!”.  I thought this was poignant in many ways – for the workshop, for the Andean region, and for globalization and human rights generally – how can we reconcile an increasingly commercially oriented world that seeks development and progressive liberalization of trade with the protection of certain human needs and values that are considered fundamental to our common humanity?


In short:

Is water a human right or a commodity for sale on the international market place?


Today, I would like to discuss some of the issues that are raised when trade is viewed from the perspective of international human rights law.  I will start by focusing on three issues raised by a human rights approach to trade:

· the need for balance;

· the principle of non-discrimination; and,

· access to essential services.

Next, I would like to offer some possible areas for future action by NGOs that could advance the discussion on human rights and trade.

Human rights and trade – three elements

International trade and human rights law have grown up more or less in isolation to each other.  Yet as trade rules increasingly broaden their scope into areas that affect the enjoyment of human rights, commentators are recognizing the links between the two, seeking to understand how human rights and trade interact.  The logic behind understanding these links is compelling.  While WTO Agreements provide a legal framework to the economic aspects of the liberalization of trade, they are criticized for focusing too much on commercial objectives.  The norms and standards of human rights provide the means to adjust this imbalance by providing a legal framework for the social dimensions of trade liberalization.


Not only is there a logic behind understanding the links between human rights and trade, there is a critical need.  Let’s not forget that all WTO Members have ratified at least one human rights instrument.  111 WTO members have ratified the International Covenant on Economic, Social and Cultural Rights.  All but one has ratified the Convention on the Rights of the Child.   The Universal Declaration on Human Rights is one of the fundamental texts of the United Nations system – at the same time, some aspects of human rights law are considered part of customary international law and so relevant to all the international community.  


To clarify the consequences of these links between human rights law and trade law, the High Commissioner has analysed three areas of trade law – intellectual property protection, the liberalization of agricultural trade and the liberalization of trade in services.   I would just like to pull out three key human rights issues raised in each of these analyses as a way of demonstrating what trade looks like from the human rights side. 


The first of these human rights entry-points is the “need for balance”.  In 2001, the High Commissioner submitted a report on human rights and intellectual property protection – including through the WTO’s TRIPS Agreement.  One of the critical issues that arose in the analysis was “the need for balance” – balance between protecting the rights of authors over their works and inventions and promoting the rights of everyone to benefit from scientific progress.  

This need for balance is found both under human rights law and under traditional forms of intellectual property protection.  Just as an example, States, under the International Covenant on Economic, Social and Cultural Rights, recognize the right of everyone to take part in cultural life and to enjoy the benefits of scientific progress while at the same time the right of everyone to benefit from the protection of the moral and material interest resulting from any scientific, literary or artistic production of which he or she is the author.  This need for balance between public interests and private or personal interests has traditionally been present in intellectual property systems as well.   However, the adoption of the TRIPS Agreement meant that the balance between public and private interests has become skewed.  TRIPS – the first multilateral comprehensive intellectual property agreement in the trade area – has given enforceable protection to industrial forms of intellectual property yet there is no agreement of equal force to protect the cultural heritage of indigenous peoples or the innovations of local communities, small inventors or the informal sector.  

A human rights approach to trade seeks to redress this imbalance by reinserting the cultural rights of people and the needs of “other” inventors into the debate over intellectual property protection.  The next step will be to consider imaginative ways for promoting all forms of innovation while at the same time protecting the cultural rights of everyone.


The second human rights entry point in the trade debate I want to address is the “principle of non-discrimination”.  This year, the Commission on Human Rights considered a report of the High Commissioner on Globalization that focused on the WTO’s Agreement on Agriculture.   The WTO rules on agriculture have tried to address a number of issues blocking international trade in agriculture, but success has only been moderate.  Domestic support for agricultural production in some wealthy countries is still very high.  At the same time, producers in smaller and poorer countries are having difficulties accessing large markets in the north and competing in their own markets with subsidized agricultural products from overseas.  This can affect development and poverty levels and in some cases the right to food.


In this context, the High Commissioner has raised the human rights principle of non-discrimination.  While non-discrimination is a principle of both trade and human rights law, there are differences in the application of these principles.   Human rights law overtly seeks true equality, even where this means temporarily undertaking affirmative action programmes that give special treatment to some in order to realize the human rights of all.  Non-discrimination under trade law seeks equal treatment for nationals and non-nationals - but does this make sense when the nationals are poor farmers while the non-nationals are large agricultural businesses? Aren’t we just running the risk of creating a level playing field of unequal players and consequently entrenching existing inequalities, discrimination and marginalization? 


Special and differential treatment provisions in WTO Agreements provide some acknowledgment of differences in development levels and a possible way forward to achieve greater equality at least between countries.  But the implementation of special and differential treatment provisions can be unfocussed and unsystematic and - unlike other trade provisions that are subject to dispute settlement – these provisions are unenforceable.  

A human rights approach to trade seeks non-discrimination, not only by promoting equality, but also through achieving equity with the adoption of temporary measures that aim first at redressing inequalities at their source.  


The third human rights entry point in the trade discussion concerns access – in particular, access to services essential for the enjoyment of human rights.  At this year’s Sub-Commission on the Promotion and Protection of Human Rights that will meet in August, the High Commissioner will submit her third analysis on trade – this time concerning the liberalization of trade in services and the WTO’s General Agreement on Trade in Services.  

The liberalization of trade in services touches a raw nerve in many camps as it raises the issue of foreign involvement in the supply of services, including health, education and water services.  The entry of foreign service suppliers through trade liberalization offers the opportunity in some cases to improve essential service supply, but in others it risks the introduction of user fees and dual service supply that can have a negative impact on universal access to services.  

The GATS Agreement seeks progressive liberalization of trade in services which logically will lead to greater participation of foreign private service suppliers in the provision of services and this will directly and indirectly affect the enjoyment of human rights.  

Human rights law does not of course oblige a State to provide essential services.  Service suppliers might be public or private, national or foreign.  Human rights law does however oblige the State to guarantee the supply of services to the level that achieves the progressive realization of human rights.  In a world where corporate service suppliers can be larger and more powerful than governments, this clearly presents issues for governments and their capacity to guarantee services that promote the enjoyment of human rights.  

The sale of the provision of water services in Bolivia provides a good illustration of the complexities facing governments that seek both the progressive liberalization of trade in services as well as the progressive realization of human rights.  

In 1999, the Bolivian government conducted an auction of the Cochabamba water system as part of its privatization programme.  A deal was struck that gave a foreign corporate water services supplier exclusive rights to water in the district – including in wells that had been built not by the government but by local cooperatives.  The deal also gave the corporation a minimum fifteen per cent annual return on its investment and allowed it to charge for water.  By early 2000, some water bills had doubled and some people were paying up to a quarter of their monthly income on paying water bills.  

This soon led to protests against the deal by a mix of professionals, farmers, employees and shop keepers who expressed their concerns explicitly in human rights terms.  Water, they said, is a human right.  The protests became violent and eventually the government passed a new national water law that returned the management of Cochabamba’s water supply to the old public utility.  However the issue has not been laid to rest and the Bolivian Government is now facing proceedings brought by the foreign service supplier before the World Bank’s International Centre for the Settlement of Investment Disputes. 

What can we learn from this experience?  Cochabamba’s water services are back in public control – but is the water any better or more plentiful?  Is the Government progressively realizing the right to drinking water, or is the situation static?  What is the impact of this experience on promoting foreign investment in Bolivia?  If the foreign service supplier wins the investment dispute, will this affect the government’s enthusiasm in the future to take action to protect human rights where this displeases foreign corporate interests? 

The human rights response must be more than just claiming water – or health and education for that matter – as a human right.  

· It requires a new process of liberalization that promotes consultation with people affected by liberalization in the decisions that are ultimately taken in board rooms, capitals or in Geneva.

· It requires preliminary assessments of the possible effects of liberalization on the enjoyment of human rights and to make judgments concerning foreign ownership to be made on this basis.  

· It requires imaginative schemes that attract foreign investment as well as protect the poor.   

· In terms of WTO and regional trade negotiations, it requires national governments to ensure they do not make commitments to liberalize service sectors that might compromise their ability to guarantee access to essential services.

Adopting rights based approaches to globalization

This has been a short summary of some of the links between human rights and trade.  I have focused on “the need for balance”, “non-discrimination” and “access to services” but other elements, such as popular participation, are equally important.  

The reports of the High Commissioner I have mentioned above – available on our webpage – have contributed to defining the issues at stake in the “human rights and trade” debate.  But what then are the next steps?


This, I believe, is where civil society has an important role to play.  


First, I encourage you to adopt human rights approaches in your analysis of trade.  Remember that human rights norms and standards – just as trade rules – are legal obligations undertaken by states.  Human rights law offers a legal framework for a more just social and international order based on respect for our common humanity.


Second, gather information and do assessments on the effects of globalization and liberalization on the ground.  So much is said in international fora and in the press on the positive and negative effects of globalization – but what are the real effects.  Some NGOs working on the ground are in a position to report on this.  Channel assessments through national Ombudsmen or human rights commissions.


Third, imagine a new globalization.  The more information we have on the real effects of globalization, the stronger our capacity to design alternatives that protect and empower the vulnerable while achieving prosperity for all.  Remember that trade and foreign investment are key ingredients to development and consequently have the potential to promote human rights.  How can this potential be tapped?


Fourth, lobby governments.  Institutions often become the target for criticism in the globalization debates, but governments not institutions negotiate trade rules.  So lobby governments to adopt human rights approaches to trade liberalization.  Don’t let commercial interest alone be the voice that influences trade policy.

Conclusion

I started out by asking:

Is water a human right or a commodity for sale on the international market place?

I have no doubt as to the answer.  The challenge remains as to how – in the age of globalization – to ensure that this becomes a reality.

Thank you.
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