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There is a crises emerging in the field of human rights, a crises, which will enfold in the new millennium, a crises which will have tremendous implications in a shrinking world beset by poverty and terrorism. At stake is nothing less than the fundamental principle that Human rights are universal. The Charter of the United Nations, the Universal Declaration on Human Rights and the International Human Rights Conventions are founded upon this principle.

This crises is unfolding within the UN System. It arises as part of the legacy of colonialism inherited by the UN System through the codification of Western legal and juridical principles and values which excluded and oppressed the indigenous peoples of the world in the last millennium and which continues to be the cause of armed conflict, bloodshed and war in the new millennium. It is a crises which will test the capacity of the United Nations system to achieve world peace through the provision of human rights and self-determination for all peoples.

The first international legal effort to codify the human rights of the world's 300 million indigenous peoples was undertaken over 40 years ago by the International Labor Organization (ILO), a specialized agency of the United Nations. In the years that have elapsed since then, three separate standard setting initiatives have been spawned by the UN System and its member States resulting in four documents with conflicting and contradictory provisions. The ILO has produced two sets of standards, (ILO 107 and ILO 169). The Organization of American States (OAS) has initiated a regional effort on a Proposed American Declaration on the Rights of Indigenous Peoples. In addition to these efforts, the UN, system continues its primary effort to achieve passage of the Draft Declaration on the Rights of Indigenous Peoples, which began in 1985.

A simple comparison of the four documents leads to the inescapable conclusion that some States and at least one specialized agency of the UN (The ILO) are intent upon violating the fundamental and guiding principle of international human rights law - that human rights are universal. Significant contradictions emerge when the provisions of the four documents are compared. The most significant and critical of these disparities relates to the right of self-determination.

Setting Double Standards in the Field of Human Rights

ILO Convention 107 was passed in 1957. Its purpose was to enumerate standards for the "recruitment, training and employment" of indigenous peoples who were viewed as labourers.
' ILO 107 called for the "progressive integration" of indigenous "populations" into the dominant society of the State.
 It contained no recognition that indigenous peoples had any rights under international law including rights to their own traditional lands or cultural identities.

ILO 107 was widely condemned as an assimilationist and racist document by indigenous peoples, human rights advocates and international jurists alike. When it became evident that the ILO was loosing international credibility as a promoter of human rights, the ILO undertook a review process, the end product of which was ILO 169.

Under ILO procedures, indigenous peoples were prohibited from direct and meaningful participation, but representatives of States, employees and employee delegates were allowed to alter the definition of terms in the Convention.
  Because a report of experts who reviewed ILO 107 found that "the ...use of the term 'populations' would unfairly deny (indigenous peoples) their true status and identity as indigenous peoples 
 " the ILO was compelled to utilize the term 'peoples' in Convention 169. In order to satisfy states that opposed granting indigenous peoples the right of self-determination, a last minute amendment to Article 1(3) was included which states:

"The use of the term 'peoples' in this Convention shall not be construed as having any implications as regards the rights which may attach to the term under international law". 

It was in this way that a double standard was created in international law, a standard which denied the world's 300 million indigenous peoples the right to determine their political status and to their right to freely pursue their economic, social and cultural development.

The OAS was created by Charter in 1948. It is a regional body composed of the colonial states of indigenous America, who banned together "to defend their sovereignty, their territorial integrity and their independence". In 1979, the Inter American Commission on Human Rights was formed as a subsidiary body of the OAS. Its mandate is the promotion and defense of human rights. Following the establishment of the UN Decade of the World's Indigenous Peoples in 1993 and the Summit of the Americas in 1994, the Commission undertook the drafting of a proposed American Declaration on the Rights of indigenous Peoples. The document was drafted in secret by seven individuals.

Indigenous peoples were excluded from the drafting process, consultations with indigenous peoples were undertaken only after the document was created.9

The OAS Declaration further diminished the human rights of indigenous peoples by adopting language more limiting than ILO 169. Section 1(3) of the OAS Declaration states:

"The use of the term 'peoples' in this instrument shall not be construed as having any implication with respect to any other rights that may be attached to that right under international law."

The OAS standard not only denies the world's 300 million Indigenous Peoples the right of self-determination, it denies them all collective rights, thereby denying them their cultural identity and lifestyle."

Justifying Racism - the Unfounded Fear of Secession

In order to justify setting double standards in the field of human rights, some states argue that acknowledging the right of indigenous peoples to self-determination will result in their secession from states. This, they claim would violate states' rights to maintain the 'territorial integrity' of their geographic boundaries and violate the principle of 'non-interference' in the internal affairs of States. 

The speciousness of this argument is self-evident when existing international legal principles relating to self-determination, territorial integrity and non-interference are analyzed and applied. In 1998, a conference of experts held in Barcelona addressed this issue. They found:

"The principle of territorial integrity is clearly invoked in connection with self-determination in the Declaration on the Granting of Independence to Colonial Countries and Peoples (1960), the Declaration on Friendly Relations (1970), and most recently in the Vienna Declaration and Programme of Action (1993). The latter Declaration (which uses virtually the same language as the Declaration on Friendly Relations) recognizes the right of all peoples to self-determination but states that this:

..... shall not be construed as authorizing or encouraging any action which would dismember or impair, totally or in part, the territorial integrity or political unity of sovereign and independent States conducting themselves in compliance with the principle of equal rights and self-determination of peoples and thus possessed of a Government representing the whole people belonging to the territory without distinction of any kind. (Emphasis added).

This paragraph imposes a requirement of legitimacy on a state invoking the principle of territorial integrity against a self-determination claim, which threatens that integrity. This means that a state that oppresses destroys or unduly exploits a people or community instead of protecting it or representing its interests has no legitimate right to invoke the principle of territorial integrity against that people or community. A state that gravely violates its fundamental obligations to its citizens loses the legitimacy to rule over them. This also applies with respect to a state's obligation towards a distinct people or community within its boundaries.

Jose Ramos-Horta concluded that the maintenance of territorial integrity lies in the hands of the governments in power. By accepting its obligations, including full respect for the right to self-determination with all its consequences, and engaging in dialogue with all sectors of society, a government can maintain the territorial integrity of the state or ensure that peaceful change occurs in a manner beneficial to the state.

Self-determination also imposes responsibilities on the claimants to respect the human rights, including the rights of minorities and indigenous peoples and of other peoples and communities within their jurisdiction, and to constructively resolve problems that arise from the implementation of the right
.

States advancing the fear of secession always overlook two essential points. The first is that the U.N. System and international law specifically recognize the right of independence in trust and non-self governing territories. The second and most significant point is that the overwhelming majority of indigenous peoples participating in the U.N. Declaration process have not demanded secession or declared independence. Quite the contrary, the record indicates that "indigenous Peoples have invoked the right of selfdetermination in order to continue as distinct communities free from oppression". 

_The Indigenous Perspective - The UN Draft Declaration on the Rights of Indigenous Peoples

In stark contrast to the divergent opinion of States is the perspective of the world's indigenous peoples who assert that indigenous peoples are peoples entitled to the full protection of international human rights instruments, including the unqualified right to self-determination.

The unanimity of opinion expressed by the representatives of the indigenous world is truly remarkable given the great diversity in race, ethnicity, religion, language, culture and geographics that are characteristic of the global indigenous family. Even more astounding is the fact that the indigenous peoples of the world represent the poorest, most marginalized and most politically disenfranchised people of the world. Despite great poverty and diversity, indigenous leaders from all regions have repeatedly reaffirmed that their right to self-determination is not negotiable.

Unlike the ILO and OAS standards which were created without the direct input of indigenous peoples, the UN Draft Declaration process has afforded indigenous delegates direct participation for 20 years. From 1985 to the present, indigenous leaders have worked to insure that the unqualified right of self-determination would be the central pillar of the Declaration. This position has been reiterated in numerous indigenous global and regional statements including the Kari-Oka Declaration, the Mataatua Declaration on Cultural and Intellectual Property Rights of Indigenous Peoples, the Recommendations of the Voices of the Earth Congress, the Charter of the Indigenous-Tribal Peoples of the Tropical Forests,
 and most recently the statement to the World Conference Against Racism of Indigenous Peoples' Millennium Conference. 

The reason why indigenous leaders have taken this position relates to the fact that the world's indigenous peoples have one thing in common - the historical and contemporary impact which western colonization wrought on their cultures. Colonization denied indigenous peoples political status equal to that which colonizers had attained under western legal regimes. In addition to this, colonization and neocolonialism prevented indigenous peoples from freely determining their economic, social and cultural development. Indigenous peoples distinguish themselves from others in the dominant society because of their cultural ties to each other, to their communities and to their territories and lands.
 Without the right to determine their political status and to pursue their economic, social and cultural development, indigenous peoples cannot survive.

Human Rights at a Crossroad

Through the divergent efforts of the ILO, the Inter-America system and the UN Working Group on Indigenous Peoples three contradictory sets of standards relating to the human rights of indigenous peoples have emerged. The standards set by the Working Group currently contained in the Draft Declaration are based upon and maintain the principle of the universality of human rights. Article 3 of the Draft Declaration incorporates the language of the Human Rights Conventions, the Charter of the United Nations and the Universal Declaration on Human Rights. This language addresses the concerns of Indigenous Peoples of the Trust Territories and is applicable to special situations such as East Timor. Article 31 of the Draft Declaration provides for the right of autonomy as an expression of self-determination. This provision addresses the needs of the vast majority of the world indigenous peoples seeking self-governance on indigenous territories located within State boundaries.

The standards set by the ILO and OAS purport to limit the human rights of indigenous peoples and run afoul of fundamental principles of international law including the principle that human rights are universal. These standards create an untenable contradiction in international human rights law.

Most importantly, the ILO and OAS standards do little to address the issue of secession and territorial integrity, which states and the ILO have repeatedly advanced as the justification for lowering human rights protections for indigenous peoples.

The ILO and the OAS could have addressed state fears by referencing legal principles and tenants already well established in international law and enshrined in the Declaration on the Granting of Independence to Colonial Countries and Peoples, The Declaration on Friendly Relations and the Vienna Declaration. The fact that this was not done leads to the inescapable conclusion that some States do not want to accept the responsibility of "conducting themselves in compliance with the principle of equal rights and self-determination of peoples" when it comes to indigenous peoples.

In 1993, the Working Group on Indigenous Populations completed its work on the Draft Declaration. Indigenous Peoples called for the Declaration to be expeditiously moved to the General Assembly. The Declaration was presented to the Sub-Commission in August of 1994. That same month the Sub-commission experts referred the Declaration to the Commission on Human Rights (CHR) without amendments or changes. This event is extremely significant because the Sub-Commission is made up of international legal experts.

In March 1995, the CHR established an open-ended Inter-Sessional Working Group (IWG) to elaborate a Draft Declaration. This was done to appease the States who had participated in the ILO and OAS process. Since that time the Declaration languished in the IWG and been subject to an onslaught of criticism and proposed amendments advanced in large part by the same States that were active in the ILO and OAS processes.

Without exception, the proposals of States for amendments to the Draft Declaration diminish the standards for human rights of Indigenous Peoples in the original text of the Declaration.

For example: Article 12 of the Draft Declaration states:

"Article 12

Indigenous peoples have the right to practice and revitalize their cultural traditions and customs. This includes the right to maintain, protect and develop the past, present and future manifestations of their cultures, such as archaeological and historical sites, artifacts, design, ceremonies, technologies and visual and performing arts and literature, as well as the right to the restitution of cultural, intellectual, religious and spiritual property taken without their free and informed consent or in violation of their laws, traditions and customs" . See EICH.4/Sub2/1994/2/Add.1, 20 April 1994.

States have proposed changes as follows:

'Article 12

1. Indigenous [peoples] have the right to practice and revitalize their cultural traditions and customs [in conformity with domestic laws]. [Recognizing this rights,] [States shouldlshall facilitate the efforts of indigenous (peoples]]. [This includes the right [as far as practicable]] to maintain, protect and develop the [past, present and future] manifestations of [their] cultures, such as archaeological and historical sites, artifacts, designs, ceremonies, technologies and visual and performing arts and literature.

2. States should/shall [make [best] [appropriate] efforts], [to] [promote] (facilitate] the return to indigenous [peoples] of their cultural, [intellectual], and religious [ and spiritual] property [taken without their free and informed consent] [after the present Declaration comes into effect], [or in violation of [their] laws, traditions and customs] [and] [or] [in violations of relevant laws and regulations]. " See E/CE. 412001185 at Pg. 31.

Under the state proposal, there is no international standard to protect cultural practices of indigenous peoples and each state may, though domestic law, regulate or fail to regulate cultural practices of indigenous peoples. Under the State proposal indigenous peoples rights to protect their cultural patrimony are accommodated by States, "as far as practicable." Presumably there will be no such protection if States deem that it is not practicable, etc., etc.

If the IWG process continues in this manner, the Draft Declaration will devolve into a document, which affrms the colonial practices of the past and allows continuing human rights abuses against indigenous peoples. If this occurs, the implications for international human rights law will be profound and the ramifications in the political arena will be tragic. It is undeniable that in today's world many wars are fought and much blood shed over claims of self-determination.

The UNESCO Dialogue

This simple fact has been the focus of the UNESCO Division of Human Rights Democracy and Peace since 1985 when UNESCO undertook a series of firm international meetings of experts with the object of exploring general concepts of human rights placing the emphasis on cultural identify. These sessions occurred in Harare in 1985, in Canberra in 1987, in Paris in 1989, in Budapest in 1991 and in Barcelona in 1998.

The UNESCO initiative provides States, indigenous peoples and all of civil society with a practical approach to resolving global armed conflict and addressing the contradictions in international human rights law relating to self-determination. The UNESCO initiative lays the foundation for the "constructive and proactive use of the concept and right of self-determination as an integral part of conflict resolution." 

The strength of the UNESCO effort has been its ability to bring divergent perspectives of States and indigenous peoples into consensus by addressing self-determination within the context of Article 1 of the U.N. Charter, (and the international human rights covenants) while remaining focused on the need to preserve peace, security and friendship amongst peoples, communities and states. To this end, the initiative has achieved agreement by consensus on the following fundamental principles. First, that self-determination is a process with no predetermined outcome. Second, that self-determination is a right of choice, participation and control inseparably linked to the concept of democracy. Third, that the concept of self-determination can take into account cultural identify, control and management of land and natural resources and the indigenous relationship with the earth. Fourth, that self-determination may be expressed in many ways, which extend beyond the act of secession including autonomous relationships with States. 

The UNESCO initiative provides the U.N. System with an alternative to the approach being pursued by the ILO, OAS and a handful of powerful States - that of setting double standards in the field of human rights. It challenges States and indigenous peoples alike to work towards peace through a process of self-determination. Under this enlightened approach, self-determination can be realized by all peoples, including indigenous peoples, through dialogue and constructive arrangements for self-governance.

Conclusion

The Draft Declaration can be an instrument for expanding human rights protections to include those peoples who were marginalized and oppressed by colonization and heretofore excluded from the protections of international human rights law. It can serve as a basis for the resolution of conflict and provide a new framework within which indigenous peoples, States and the UN System can establish peaceful arrangements for co-existence on the new millennium.

Alternatively, the Draft Declaration can become a vehicle, which maintains the inequities of colonization by diminishing human rights standards. The outcome of this controversy will determine whether the United Nations System itself is capable providing the flexible, humanitarian and peaceful solutions to the challenges the world faces in the new millennium.
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